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Preliminary Draft
February 10,2003

Agricliltural Producer Security
2003 Draft Legislation

AN ACT 10 repeal 126.07; to renumber 126.31(1) and 126.47(1); to renumber and

amend 126.31(3); 10 amend 20.115(1)(v) and (wb), 25.463, 126.05(2), 126.08,

126.14(2)(b)3. and 4., 126.31(8)(a)(intro.), 126.45(3)(c)3. and 4., 126. 46(2)(c) and ()

and (4)(c) and (©), 126.47(3)(2) and (7)(a)(intro.), 126. 59(2)(c)3 and 4.,

 126.61(1)(c)(intro.) and (7)(a)(intro.) and (b)(intro.), 12673, 126.86(1)(g) and 126.90; 10

repeal and recreate 126.06, 126.16(3), 126.61(3) and 126.72(2) and (3); and 70 create

© 20.115(1)(wc), 126.15(9), 156.16(1)‘(c) and (8)(brﬂ), 126.30(8),.126.31(1)@), (3)(b) and .
'(sj(am), 126.46(8), 126.47(1)(b), (3)(d) and (7)(am), 126.60(8), and 126.61(1)(bm) and

-~ (7)(bm); relating to: agricultural producer sccuﬁty.

Analysis Prepared by the Department of
Agriculture, Trade and Consumer Protection

This bill makes a number of changes to the current agricultural producer security
program under ch. 126, Stats. The program is-designed to protect grain, milk and
vegetable producers against financial defaults by grain dealers, grain warehouse keepers,
milk contractors and vegetable contractors (collectively referred to as “contractors™).

Background

The current agricultural producer secﬁrity pljogram was created, effective January 1,
2002, by 2001 Wis. Act 16. The current program replaced prior separate programs for

grain, milk and vegetables. The depariment of agriculture, trade and consumer protection
(“DATCP”) administers the current program.



Prior Law

Under prior law, contractors were required to file anniual financial statements with

DATCP. If a contractor’s financial statement failed to meet minimum financial standards_

(even if “just barely™) the contractor was required to file individual security with -
DATCP. DATCP could use that security to pay producers if the operator defaulted

DATCP held over $170 million in security from contractors who falled to meet minimum
financial standards. v

But under pnor law, contractors who met minimum financial standards (even if “Just
barely”) were not required to file security. If one of those operators dcfauhml._thw_s
110 security to pay producers. If a contractor’s financial condition worsened, so that the
contractor no longer met minimum financial standards, DATCP was required to demand’
security. Security requirements put a further strain on the contractor’s ﬁnanc:al

- condition, possibly increasing the contractor s risk of default

Current Law

The current law substitutes a collective “insurance pool” for the prior program of

individual security. Nearly all contractors who procure grain, milk or processing
vegetables from producers musthold an annual license from DATCP and must contnbute
WMWWATCF tracks

fund contributions by industry (gram, milk and vegetab]es) but pools those contnbuuons
in a single fund.

If a contributing contractor defaults on payments to producers, DATCP may draw on the
" fund to compensate producers for all or part of their losses. Current law specifies a

maximum authorized payment o each producer (the amount varies by industry). DATCP

- may make authorized payments from the fund, up to a max1mum deductible amount per
contractor (this amount also varies by mdustry)

 Required fund contributions vary by 1ndustry They also vary according to the size,

financial condition and procurement practices of the contributing contractor. Other
things equal, contributing contractors pay higher fund assessments if they procure large
amounts of commodities, are in weak financial condition, or engage in high-risk
practices. In other words, their “insurance premiums” are adjusted for risk.

The fund currently has a balance of approximately $3.4 million. This balance is expected

to grow. The current balance is already adequate to cover small and medium-sized

defaults. But it is not yet adequate to cover very large defaults, or multiple defaults that
might occur w1th1n a short time period.

For these situations, the current law contemplates a system of backup security. -
DATCP must purchase backup surety bonds to cover defaults that may exceed the

capacity of the fund (bond purchase costs are payable from the fund). 1f DATCP makesa




“ .

demand ona surety bond, the surety company may seek repayment from the defaultmg
comractor but may not seek repayment from the fund.

Backup Bonds Not Currently Available

Because of current unsettled conditions in the insurance and bonding industry, DATCP
has not been able to purchase the backup surety bonds contemplated by the current law
(there were no bidders in response to repeated bid requests). So there is, as yet, no

- backup security to cover large potential defaults that may exceed the capacity of the fund.

The current law authorizes DATCP to release security filed, under pribr law, by
" contractors who now contribute to the fund. DATCP has already released approximately
$70 million of the $170 million in security filed under the prior law. This has reduced

- costs and released working capital for contributing contractors.

But-because DATCP has not been able 1o acquire backup security for the fund, DATCP
has been forced to retain much of the security filed by larger contractors under the prior

‘law. This helps protect against defaults that might exceed the capacity of the fund. But it
-—-also-imposes.an. unfonesecnlmrdcn on the affected contractors, who must also contribute

to the fund

' Mamtammg th'e Fund

In the absence of a major default, The urid balance is expected to grow over time. |
DATCP may adjust fund assessments, as necessary, to maintain an appropriate balance in

the fund. DATCP must consult with the agricultural producer secunty council before
adjusting fund assessments.

DATCP may demand, from a defaulting contractor, any amount that DATCP pays out of
* the fund as a result of the contractor’s default. But in some cases, DATCP may not be

able to collect the amount owed (for example, if the defaulting contractor is bankrupt).
Bill Provisions

Alternative Backup Security

This bill éuthorizes DATCP to purchase a line of credit, in lieu of surety bonds, as

‘Backup secun ine of credit is more readily available, because it

involves less risk for the surety company. 1If DATCP draws on the line of credit to pay -

_producers victimized by a defanlt it must repay the loan principal and interest from the
“fund. DATCP may negotiate the terms with the surety company, when it purchases the

line of credit. DATCP must consult with the agricultural producer security council

(created under current law) beforek it purchases a line of credit.




DATCP may draw on the line of credit to pay producers victimized by a default, to the
extent that authorized payments exceed the deductible amount payable from the fund.
Costs to purchase the line of credit, and to repay any Joan principal and interest, are
payable from the fund. The state has no obligation to pay the costs fiom other SOUrces. -

Amount of Backup Security

Under this bill, DATCP must purchase backup security (¢ithér a surety bond or line of -

credit, or both) that is sufficient to cover authorized payments related to a reasonably -~
foreseeable default. However: ' L

¢ DATCP may purchase a smaller amount of backup security if, in DATCP’s judgment,

 that is necessary to avoid excessive purchase costs or repayment liabilities for the
-fund. S ' " '

‘e The amount of the béckﬁp security méy_ not exceed $17 million._

‘Security Filed By Contractors

Under current law, contractors who are disqualified from the fund must file secuﬁty with
DATCP. Contributing grain dealers and vegetable contractors who use “deferred -

-~ -—payment-contracts” must-also file security unless they meet higher financial standards.
.. This bill does not change these current security requirements,

DATCP also holds security. filed, under prior law, by contractors who‘no-w contribuié to
the fund. DATCP will be able to release almost all of this security, once DATCP is able

to acquire backup security for the fund.

Under this bill, a very small number of contributing contractors will still be required to

_ file some security, even if they contribute 1o the fund and use no_—delerred payment—_

: contracts.” These are very large contractors who fail 1o meet minimum financial

standards specified i this bill, and w ' ined capacity of
the fund and its backup security. See specific requirements for grain, milk and vegetable

“contractors; befow

Contributing Grain Dealers; Security

Under this bill, a grain dealer who contributes to the fund may also be required to file
some security with DATCP if the grain dealer has negative equity, a current ratio of less
than 1.25 to 1.0, or a debt to equity ratio of more than 4.0 to 1.0. But this only applies if

the grain dealer has an estimated default exposure that exceeds the following applicable
amount: ' : '

e $18 million for the license year beginning September 1, 2003. |
e $19 million for the license year beginning September 1, 2004.
¢ ' $20 million for any subsequent license year. -




A grain dealer’s estimated default exposure is calculated, for this purpose, as the sum-of
the following: '

e 35% of the grain dealer’s average monthly payment for the 3 months, during the
precedmg 12 months, in which the grain dealer made the Jargest monthly payments
for gram procured in this state.

e The grain dealer’s highest total, at any time during the preceding 12 months, of

unpaid obligations for producer grain procured in this state under deferred payment
contracts.

If a contributing grain dealer is required to file secuﬁty under this bill, the amount of
security must equal the amount by which the grain dealer’s estimated default exposure
exceeds the following applicable amount

e $18 million for the license year beginning September 1, 2003.
e $19 million for the license year beginning September 1, 2004.
o 3520 mil]ion for any subsequent license year. -

If a contributing grain dealer is requlred to file security under this bill, the grain dealer’s
annual fund assessment is reduced by a percentage that is equal to the required security
amount expressed as a percentage of the gram dealer’s estlmated default exposure

DATCP may re]ease security that a comnbutmg grain dealer i is required to file under this
bill if the grain dealer files 2 consecutive annual financial statements showing that the

grain dealer no longer has negative equity, a current ratio of less than 1.25 t0 1.0, or a
debt to equity ratio of more than 4.0 to 1.0.

Contributing Grain Warehouse Keepers; Security

Under this bill, a grain warehouse keeper who contributes to the fund may also be
required to file some security with DATCP if the grain warehouse keeper has negative
equity, a current ratio of less than 1.25 to 1.0, or a debt to equity ratio of more than 4.0 to

1.0. But this only applies if the warehouse keeper’s estimated default exposure exceeds
the following applicable amount: .

e $18 million for the license year beginning September 1, 2003.
e $19 million for the license year beginning September 1, 2004.
o $20 million for any subsequent license year.

A grain warehouse keeper’s estimated default exposure is calculated, for this purpose, as
20% of the current local market value of gram that the grain warehouse keeper holds in
this state for others. If a contributing grain warehouse keeper is required to file security
under this bill, the amount of security must equal the amount by which the grain
warehouse keeper’s estimated default exposure exceeds the following applicable amount: |



» '$18 million for the license year beginning September 1, 2003.
e  $19 million for the license year beginning September 1, 2004.
¢ 320 million for any subsequent license year.

If a contributing grain warehouse keeper is required to ﬁ]e security under this bill,’fhe
warehouse keeper’s annual fund assessment is reduced by a percentage that is equal to

the required security amount expressed as a percentage of the warehouse keeper’s
estimated default exposure. ' _

DATCP may release security that a contributing grain warehouse keeper is required to
file under this bill if the warehouse keeper files 2 consecutive annual financial statements
showing that the warehouse keeper no longer has negative equity, a current ratio of less
than 1.25 to 1.0, or a debt to equity ratio of more than 4.0 to 1.0. - '

Contributing Milk Contractors; Security

Under this bill, a milk contractor who contributes to the fund may also be required to file
some security with DATCP if the milk contractor has negative equity, a current ratio of
~ less than 1.25 to 1.0, or a debt to equity ratio of more than 2.0 to 1.0. But this only

applies if the milk contractor’s estimated default exposure exceeds the following
applicable amount: :

« $18 million for the license year beginning May 1, 2003. T T —— —
e $19 million for the license year beginning May 1, 2004. ‘ :
* $20 million for any subsequent license year.

A milk contractor’s estimated default exposure is calculated, for this purpose, as 75% of
the largest amount of unpaid milk payroll obligations that the milk contractor had at any
time during the milk contractor’s last completed fiscal year. If a contributing milk

. contractor is required to file security under this bill, the amount of security must equal the

amount by which the milk contractor’s estimated default exposure exceeds the following
applicable amount: _ .

o $18 million for the license year beginning May 1, 2003.
* 319 million for the license year beginning May 1, 2004.
* 320 million for any subsequent license year.

If a contributing milk contractor is required to file security under this bill, the milk
contractor’s annual fund assessment is reduced by a percentage that is equal to the

required security amount expressed as a percentage of the milk contractor’s estimated
default exposure.




DATCP' may release security that a contributing milk contractor is required to file 'un_der
this bill if the milk contractor files 2 consecutive annual financial statements showing that .

the milk contractor no longer has negative equity, a current ratio of less than 1.25 to 1.0,
or a debt to equity ratio of more than 2.0 to 1 0

Contributing Vegetable Contractors; Security

Under this bill, a vegetable contractor who contributes to the fund may also be required to
file some security with DATCP if the vegetable contractor has negative equity, a current
ratio of less than 1.25 to 1.0, or a debt to equity ratio of more than 4.0 to 1.0. But this

only applies if the vegetable contractor’s esnmated default exposure exceeds the
following applicable amount:

e $18 million for the li‘cense year beginning February 1, 2003.
"e  $19 million for the Jicense year beginning February 1, 2004.
e  $20 million for any subsequent license year.

A vegetable contractor’s estimated default exposure is calculated, for this purpose, as the
~ sum of the following:

s 75% of the largest amount of unpald contract obligations that the vegetable contractor
had at any time during the vegetable contractor’s last completed fiscal year.
‘e -Thetotal-amount-of unpaid contract obligations that the vegetable contractor has

under “deferred payment contracts” (contracts payab]e after January 31 for vegetables
harvested in the preceding calendar year).

Ifa contﬁbuting‘vegetab]e contractor is required to file security under this bill, the

_amount of security must equal the amount by which the vegetable contractor’s estlmated
default exposure exceeds the following applicable amount:

¢ $18 million for the license year beginning February 1, 2003.
e * $19 million for the license year beginning February 1, 2004,
e $20 million for any subsequent license year.

If a contributing vegetabie contractor is required to file security under this bill, the
vegetable contractor’s annual fund assessment is reduced by a percentage that is equal to

the required security amount expressed as a percentage of the vegetable contractor’s
estimated default exposure.

'DATCP may release security that a contributing vegetable contractor is required to file
under this bill if the vegetable contractor files 2 consecutive annual financial statements
showing that the vegetable contractor no longer has negative equity, a current ratio of less
than 1.25 to 1.0, or a debt to equity ratio of more than 4.0 to 1.0.



Maximum Payments o . ‘ . ' _ Lo :

Ifa contnbutmg contractor defaults on payments to producers. DATCPmav draw on the
fund to pay all or part of the producer claims. Current law specifies a maximum
authorized payment Tor each producer claim, depending on the type of coniractor and the

size of ihe producer’s claim TJATCP may make the authorized _payments from the fund,

up to.a maximum aggregate amount (deducnble amount) for all producer claims agamst
the contractor. DATCP must draw on backup security to make the balance of the >
mems Current law specifies the following deductible amounts

) For default c]alms against a@ealer or gram warehouse keeper who was a

“contributing contractor” wh default occurred:
g

*  $500,000 if DATCP allows the claims on or after September 1,2002 but before
September 1, 2004.

» - $750,000 if DATCP allows the claims on or afier September 1, 2004 but before
September 1, 2006.

= 81 mllhon if DATCP allows the c]alms on or after September 1, 2006.

e For defau]t clalms against @mractor who was a “contributing c ontra ctor”
when the default occurred:

» 51 million if DATCP allows the c]alms on or aﬁer May 1, 2002 but before May1, __
. 2004, -

* $1.5million if DATCP allows the claims on or after May 1, 2004 but before
May 1, 2006.

. $2 million if DATCP allows the c]alms on or after May 1, 2006

e For default claims against a gg‘e@mractor who was a “contributing contractor”

when the default occurred:

$500,000 if DATCP allows the claims on or afier February 1, 2002 but before
September 1, 2004.

* $750,000 if DATCP allows the c]alms on or afier February 1, 2004 but before
September 1, 2006.

* $1 million if DATCP allows the claims on or after February 1, 2006.

This bill repeals these current deductible amounts, and specifies a new uniform

- deductible amount for all contractor defaults. The new uniform deductible amount is

60% of the cash balance in the fund on the last day of the month preceding the date of the
default.

e —
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1

* Start-up Loan to Fund; Kepayment -

When the Legislature created the agricultural producer security fund effective January 1,
2002, it established an jniti ance of $2 million by transferring that amount as a
loan from the agrichemical management fund. DATCP must repay the $2 million
principal, plus interest, from the agricultural producer security fund by July 1,2006.
DATCP must repay at least $250,000 each year but may accelerate the loan repayment, at
its discretion. Under current law, interest on the loan is compounded at 5% annually.

This bill changes the current interest rate. Under this bill, interest is compounded at 5%
‘annually until July 1, 2003 and at 2% annually beginning on July 1, 2003, S

Other Changes to Current Law

This bill makes other minor changes to current law. Among other things, this bill
clarifies current provisions related to fund assessments paid by producer agents. These

clarifications do not change the way that DATCP has interpreted and applied the law to
date. ' _

The people of the state of Wisconsin, represented in senate and assembly, do enact as
- follows: .

J SECTION 1. 20.115(1)(V) of the statutes is amended to read:

20.115(1)(v) Agricultural producer security; bords-contingent financial backing.

From the agﬁcu]tura] producer security fund, a sum sufficient to acquire the sufety-bends
contingent ﬁnaﬁcia] backing required under ss: s. 126.06-and-126:07.
v SECTION2. -20.1 15(1)(wb) of the statutes is amended to read:

20.1 15(1)(wb) Agricultural producer security; bond-proeeeds-contingent
financial backing. From the agn'cu]turél producer secuﬁty f_und, all moneys received |
under- 5. 126.72(2) and-3) to be used to make default claim payments under s. 126.71.(1).
/ SECTION 3. 20.115(1)(wc) of the statutes is created to fead: |
20.115(1)(wc) Agricultural producer security; contingent financial backing.

From the agricultural producer security fund, a sum sufficient io reﬁay obligations arisiﬁg

from the use of contingent financial backing under s. 126.06(1)(b).
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v SECTIONA. 25.463 of the statutes is amended to read:
| 25.463 Agricultural producer secunty fund. There is established a separate

non]apsrble trust fund designated as the agncu]tural producer security fund to consist of

all fees, surcharges, assessments, reimbursements and proceeds of sufety-bends

contingent ﬁnanc1a1 backing received by the department of agriculture, trade and

~‘consumer protection under ch_. 126.

J/ SECTION 5. 126.05(2) of the statutes is amended to read:
© 126.05(2) The departm_ent shall deposit into the fund all fees, surcharges,

assessments, reimbursements, and proceeds of surety-bonds Ontingent financial backing
that the department col]ects under thJs chapter. The department shall keep a record by

contractor and 1ndust1y, of a]l deposrts

/ SECTIONG. 126.06 of the statutes is repealed and recreated to read:

126.06 Contingent financial backing. (1) DEPARTMENT TO ACQUIRE

CONTINGENT FINANCIAL BACKING., Using moneys appropriated under s. 20.115(1)(v), the

department shall acquire contingent financial backing to secure payment under s.

126.72(2) of claims' against contributing contractors; as deﬁned 1n s. 126.68(1). The
contingent ﬁnancial backing may be in one or more of the fo]]owing fonns:

(a) A surety bond.

) A contract to provide a cash loan to the fund, it' and when the department
requests that Joan 1 to the fund. Loan repayments and interest charges if any, are payable

from the fund pursuant to the appropnatlon in s. 20. 115(1)(wc)

10
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(2) AMOUNT. The amount of the contingent financial backing under sub. (1)

shall be sufficient, in the ‘depan‘ment’s judgment, to meet reasonably foreseeable needs. _

under s. 126.72(2) except that:

(a) The department may acquire a smaller amount of contingent financial backing

if, in the department’s judgment, that is necessary to avoid excessive acquisition costs or

repayment liabilities.

e

v/ SECTION7. 126.07 of the statutes is repealed.

/

The amount of the contingent financial backing may not exceed $17 million.

SECTION 8. 126.08 of the statutes is amended to read:

P ]

(250 2> 07“’. et

126.08 Start-up loan to fund; repayment. On January 1, 2002, $2,000,000 is M&‘

transferred as a loan from the agnchemlcal management fund; to the agricultural

producer security fund. The department shall repay this loan pnnc:pal; plus interest

compoeunded-at-5%-annually; from the agricultural producer security fund by July 1,

2006. Interest shall be compounded at 5% annually until July 1, 2003 and at 2% annually

beginning on July 1, 2003. The department shall transfer at least $250,000 from the

agricultural producer security fund to the agrichemical management fund on July 1 of

each year, beginning on July 1, 2003. The department may accelerate the loan repayment

at its discretion.

/ SECTION9. 126.14(2)(b)3. and 4. of the statutes are émended to read:

" 126.14(2)(b)3. The grain dealer fails to reimburse the department, within 60 days

afier the department issues a d_emand under s. 126.73(1), for the full amount that the

department pays to claimants under s. 126.72(1) or (2) because of that grain dealer’s

default.
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(b)4. The grain dealer fails to reimburse a bond surety, within 60 days afier the

bond surety issues a relmbursement demand under s. 126. 73(2), for the full amount that -

the surety pays to the depanment under s. 126. 72(2) or(3) for the benefit of claimants

affected by that grain dealer’s default.
~ SECTION 10. 126.15(9) is created to read:

126.15(9) REDUCED ASSESSMENT FOR GRAIN DEALERS FILING SECURITY. If a

_grain dealer files security under s. 126.1 6( ])(e), the grain dealer’s assessment under sub. |

(1) is reduced by a percentage that is equai to the amount under s. 126.16(3)(b) eﬁ;préssed
as a percentage of the total amount under s. 126.16(3)(a).

SECTION 11. 126.16(1)(c) is created to read:

126.16(1)(c) A grain dealer shall file security with the department, and maintain -

that security until the department releases it under sub. (8)(bm), if the grain dealer files an

annual financial statement under s. 126.13(1)(a) that shows negative equity, a current
ratio of less than 1.25 t0 1.0, or a debt to equity ratio of more than 4010 1.0. This
paragraph does not epp]y if the total amount under sub. (3)(a) is less than the following
applicable amount:

1. v$l 8 million for the license year beginning September 1,2003.

2. $19 million for the license year beginning Seﬁtember 1, 2004.

| 3. $20 million for the license years begihning September 1, 2005 or later.

SECTION 12. 126.1 6(3) of the statutes is repealed and recreated to read:

126.16(3) AMOUNT OF SECURITY. (a) Except‘ as provided in par. (b), a grain
dealer who is required to file or maintain 'securi'_ty un'der this section shall, at all tiﬁes,

maintain security that is at Jeast equal to the sum of the following:
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1. Thirty-five pe’réent of the grain dealer’s average monthly payment for the 3
montﬁ_s, duﬁng the preceding 12 months, in which the gfain dealer made the largest
monthly paylﬁents for producer grain procured in this staté. This amount does not ;lpply ' |
toa c_:ontribi{ting Eontractor, éxcept for purposes of par. (b) and sub. (1)(c). -

2. The grain dealer’s highest total, at any time duﬁng the preceding 12 months, of -
unpaid ob]igati.ons for producer grain procured under deferred payment ‘contracts.

(b) A grain dealer v;rho is only 'rcqu‘ired to file or maintain security under sub.
(1)(c) shall at all times maintain security equal to the total amount in par. (a) less the
following applica’b]e amount:

o 1. $1é million for the license year beginning September 1,2003. -

2. $19 mi]]ién for the ]ipense year beginning September 1, 2004.

3. $20 million for the license yeérsbeg.inning.September 1, 2005 or later.

SﬁCTION 13. 126.1 6(8)(;)m) of ihe statutes is created to read:

126.1 6(8)(bm) The department may release security filed under sub. (1)(c),
except for any amount of security that the grain dealer is fequired to file because sub.
(1)(a) or (b) appiies to the grain dealer, if the grain dealer files 2 consecutive annual
financial stétéments under s.. 126.13 showing that the grain dealer ﬁo longer has negative

equity, a current ratio of less than 1.25 to 1.0, or a debt to equity ratio of more than 4.0 to

1.0.

SECTION 14. ]26.30(8-) is created to read:

126.30(8) REDUCE.D ASSESSMENT FOR GRATN WAREHOUSE KEEPER FILING
SECURITY. Ifa grain warehouse keeper files sécun'ty under s. 126.31(1)(b), the grai-n

warehouse keeper’s assessment under sub. (1) is reduced by a percentage that is equal to
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the amount under s. 126.31(3)(b) expressed as a percentage of the amount under s.

126.31(3)(a)- . | | | - .

SECTION 15. 126.31(1) of the statutes is renumbered (1)(a).
SECTION16. 126.31(1)(b) of the statutes is created to read:

126.31(1)(b) A grain warehouse keeper shall file security with the depértment,

. -and maintain that security until the department releases it under sub. (8)(am), if the grain

warehouse keeper files an annual financial statement under . 126.28(1)(a) that shows

negative equity, a current ratio of less than 1.25 to 1.0, or a debt to equity ratio of more

- than 4.0 to 1.0. This paragraph does not apply if the amount under sub. (3)a) is less than

the following applicable amount:

1. $18 million for the license year beginning September 1, 2003.

2. $19 million for the license year begmmng September 1, 2004.

3. $20 mllhon for the hcense years begmmng September 1 2005 or later.

SECTION 17. 126.31(3) of the statutes is renumbered (3)(a) and amended to read:

126.31(3)(a) A Except as provided in par. (b), a grain warehouse kee}rer who is
required to file or maintain security under this section shall at all times maintain security
equal to at least 20% of the current local market value of gram that the-grain warehouse
keeper holds in this state for others

SECTION 18. 126.31(3)(b) of the statutes is created to read:

126.31(3)(b) A grain warehouse keeper who is only required to file or maintain

security under sub. (1)(b) shall at all times maintain security equal to the amount in-par.

(a) less the following applicable amount:

1. $18 million for the license year beginning September 1, 2003.
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2. $19 million fo-rlthe license year beginning Sveptember l; 2004.
3. $20 million for the license years beginning S’eptember‘ 1, 2005 or later.
‘SECTION 19. 126.31(8)(a)(intro.) of thé statutes is amended to read:
126.31 (8)(a)(intro.) The departmel‘n may release security filed uﬁder sub—(-H §1_1g
(1)(a) if any of the following applies:
SECT]ON 20. 126.31(8)(am) of the statutes is created to read:

126.31 (3)(am) The department may release security filed under sub. (1)(b),

- except for any amount of security that the grain warehouse keeper is required to file

.becausevs_ub. (1)(a) applies to the grain warehouse keeper, if the grain warehouse keeper

files 2 consecutive annual financial statements under s. 126.28 showing that the grain
warehouse keeper no longer’has negative equity, a current ratio of less than 1.25 to-l.O, or |
a debt to equity ratio of more than 4.0 to 1.0. |
Sf:CTION 21. 126.45(3-)&(:)3. and 4. of the statutes are amended t’o‘read:.
126.45(3)(c)3. Failure to reimburse the department, within 60 days after the
department issues a reimbursement demand under s. 126.73(1), for the full amount that
the department pays to claimants under s. 126.72(1) or (2) because of that milk
cohtréctor’s default. | |
| (c)4. Failure fo reimburse a bond surety, within 60 days after the bond sﬁrety :
issues a reimbursement demand under s. 126.73(2), for the full amount that the surety
pays to the department under s. 126.72(2) er+3) for the benefit of clairﬁants affected by

that milk contractor’s default.

/SECTION 22. 126.46(2)(c) and (e) of the statutes are amended to read:
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-126.46(2)(c). ¥. Except as prov1ded in par. Qe), if the milk contractor has ﬁled an

annual ﬁnanc1a1 statement under s. 126.44 and that ﬁnanc1a1 statement shows a currem

ratlo less than or equal to 1.05 to 1.0, the mllk contractor’s current ratio assessment rate

equals the current ratio assessment factor in sub. (3)(b) multxplled by 0. 1201478

(2)(e) If the milk contractor hﬂs-ﬂet-ﬁkd-aﬂ-ama&}—ﬁﬁaae}a}-statememaader-s-

’-1-2-6-44—aﬂd—the-n=nlk-eentraeter procures producer mllk in this state solely asa producer

agent and the milk contractor has not filed an annual ﬁnancxal statement under s. 126 4

ﬁ - AZSECTION 23. 126.46(4)(c) and (e) of the statutes are amended to read:

or has filed a ﬁnanc1al statement that shows a current ratio of less than 1.05 to 1.0, the
milk contractor’s current ratio assessment rate is 0.00025; except that, for the milk
contractor’s 5th or higher consecutive full Ticense year of participation in the fund, the -

milk contractor’s current ratio a_ssessment_ rate is.0.000175.

126.46(4)(c). ¥ Excebt_ as provided in par. (e). if the milk contractor has filed an

annual financial statement under s. 126.44 and that financial statement shows negative -

 equity or a debt to equity ratio of at least 3.1 o 1.0, the milk contractor’s debt to equity

' ratio assessment rate equals the debt to equity ratio assessment factor in sub. S)(®)

multiplied by 0.8146917.

(4)(e). 1f the milk contractor haﬂie&—ﬂeémmal—ﬁﬁaaeml-smememadeﬁ-

126-44-and-the-milk-contractor procures producer milk in this state solely as a producer

agent, and the milk contractor has not filed an annual financial statement under s. 126.44

or has filed a financial statement that shows negative equity or a debt to equity ratio of at

least 3.1 to 1.0, the milk contractor’s debt to equity ratio assessment rate is 0.00025;

except that, for the milk contractor’s 5th or higher consecutive full license year of

16



10
1
12
13

14

15

16
17
18
19
20

21

22

participation in the fund, the milk contractor’s debt to équity ratio assessment rate is -

0.000175.

SECTION 24, 126.46(8) is creat.ed to fead?

126.46(8) REDUCED ASSESSMENT FOR MILK CONTRACTOR FILING SECURITY. Ifa
milk contractor files security under s. 126.47(1)(b), the inilk contractor’s zisséssment

under sub. (1) is reduced by a percentage that is equal to the amount in s. 126.47(3)(d)

- expressed as a percentage of the amount in s. 126.47(3)(a).1

SECTION 25. 126.47(1) of the statutes is renumbered (1)(a).

SECTION 26. 126.47(1)(b) of the statutes is created to read:

126.47(1)(b) A milk contractor shall file security with the department, and
maintain that security until the department Arelcas_c's it under sub. (7)(am), if the milk
contractor files an annual financial stateinent under s. 126.44(1) that shows negative
équity, a current ratio of less than 1.25 t0 1.0, or a débt to equity ratio of more than 2.0 to
1.0. This paragra_ph does not apply if 75% of the amount last reported under s.
126.41(6)(b) or (9) is less than thé following applicable amount:

- 1. $18 million for the license year begimling May 1, 2003. |

2. $19 million for' the license year beginning May 1, 2004.

3, $20 million for the license years beginning May 1, 2005 or later.

SECT]ON 27. 126.47(3)(a) of the statutes is amended to read:

126.47(3)(a) Except as provxded in par—Gb)—er—(c—) pars. (b) to (d), secunty equal to |
at least 75% of the amount last reported under s. 126.41(6)(b) or (9).

SECTION 28. 126.47(3)(d) of the statutes is created to read:
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- 126. 47(3)(d) A milk contractor who is only required to file or maintain secunty o
under sub. (1)(b) shall at all tlmes maintain security equal to the amount in par. (a) less
the following apphcab]e amount: |

1. $18 mllhon for the hcense year begmnmg May 1, 2003

2. $19 mllhon for the hcense year begmmng May 1, 2004.

3. $20 mxlhon for the license years begmmng May 1, 2005 or later.

SECT]ON 29. 126.47(7)(a)(intro.) of the statutes is amended to read:

126. 47(7)(a)(mtro ) The department may release security filed under sub—(-l-) sub

(_)(_)_1f any of the following applies:

'SECTION 30. 126.47(7)(am) of the statutes is created to read:

| 126.47(7)(am) The depertmentjmay release security filed under sub. (D),
except for any amount of secunty that the milk contractor is required to file because sub.
(1)(a) apphes to the mllk contractor, if the milk contractor files 2 consecutive annual
financial statements under s. 126.44 showing that the milk contractor no longer has
negative equity, a current ratio of less than l‘:.25 to 1.0, or a debt to equity ratio of more
than 2.0 to 1.0.

SECTION 31. 126.59(2)(c)3. and 4. are amended to read:

126.59(2)(c)3._ Failure to reimburse the department, with 60 days after tile
department issues a reimbursement demand uﬁder s. 126.73(1), for the full amount that
the depai'tment fiays to claimants under s. 126.72(1) or (2) because of tﬁat vegetable
contractor’s default. |

(c)4. Failure to reimbuse a bond surety, within 60 days after the bond suret'y

issues a reimbursement demand under s. 126.73(2), for the full amount that the surety
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pays to the department under s. 126.72(2) ex3) for the benefit of claimants affected by
that vegetabl"e'ricontfactor’s default.
SECTION 32. 126.60(8) is created to read:

126.60(8) REDUCED ASSESSMENT FOR VEGETABLE CONTRACTOR FILING SECURITY. o

If a.vegetab]e contractor files security under s. 126.61(1)(bm), the vegetable contractor’s -

assessment under sub. (1) is reduced by a percentage that is equal to the amoimtllin 8.
126.61(3)(b) expressed as a percentage of the total amount in s. 126.61(3)(a).

SECTION 33. 126.61(1)(bm) of the statutes is created to read:

126.61(1)(bm) A vegetable confracter shall ﬁ]e security with the deﬁartment, and
xﬂaintain that security until the department releases it under.sub. (D(bm), if ihe vegetable
contractor ﬁlee an annual financial statement under s. 126.58(1)(b) that shows‘negative

equity, a current ratio of less than 1.25 to ]._O, or a debt to equify ratio of more than 4.0 to

J‘

1.0. This paragraph does not apply if the vegetable contractor is exempt under par. (c) or
if the total amount in sub. (3)(a) is less than the following applicable amount:

1. $18 million for the license year beginning February 1, 2003.

2. $19 million for the license year beginning February 1, 2004.

3. $20 million for a license year beginning February 1, 2005 or. later.

SECTION 34. 126.61(1)(c)(intro.) is amended to read:

126.61(1)(c)(intro.) A vegetable contractor is not required to file security under
par—{a)-er-(b) this subsection if any of the following apply:

SECTION 35. 126.61(3) of the statutes 1s repealed and recreated to read:
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'126.6..1 3) AMOUNT OF SECURITY. (a) Except as provided in paf. (b), a vegetable
contractor who is required to file or maintgiﬁ security under this section shall, at all times, .
maintain security that is at least equal to the sum of the following:

1. Seventy-five percent of the amount last reported under s. 126.56(9)(b) or
(12)(a). This amount cfoes not apialy to a contributing contractor, except for purposes of
par. (b) and sub. (1)bm).

2. Theiamount required under sub. (1)(b), if any.

~(b) A vegetable .contractor who is only requifed to file or maintain security undef

sub. (1)(bm) shall at all times maintain security equal to the total amount in par. (a) less

the following applicable amount: ..

1. $18 miliion for the license year beginning February 1, 2003.

2. $19 million fof the license year beginning February 1, 2004,

3. $20 million for the license years beginning February 1, 2005 or later. -

SECT]ON 36. 126.61 (7)(a)(iniro._) of the statutes is amended to read:

126.61(7)(a)(intro.) The department may release security filed under sub. (1)(a),
except for any amount of security that the vegetable contractor is reciuired to file because
sub. (1)(b) or (bm) applies to the vegetable contractor, if any of the following applieé:

SECTION 37. 126.61(7)(b)(intro.) of the statutes is amended to read: | :

126.61(7)(b)(intro.) The department may release security filed under sub. {(1)(b),
except for any amount of security thét the vegetable contractor is requir;,d to file because
sub. (1)(a) or (bm) applies to the vegetable contractor, if any of the following applies_;.

SECTION 38. 126.61(7)(bm) of the statutes is created to read:
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126.61(7)(bm) The department may release security filed under sub. (1)(bm),
except for any amount of secq_rity that the vegetable.cdntractor is required to file because -

sub. (1)(a) or (b) applies to the vegetable contractor, if the vegetable contractor files 2

contractor no longer has negative equity, a current ratio of less than 1.25 to 1.0, or adebt .

to equity ratio of more than 4.0 to 1.0.

SECTION 39. 126.72(2) and (3) of the statutes are repealed and recreated to read:
126.72(2) CONHNGENT FINANCIAL BACKING. The depértment shall draw on the

contingent financial backing acquired under s. 126.06 to make payments authorized

" sub. (3). _ ‘ )
(3) DEDUCTIBLE AMOUNT. The deductible amount, for purposes of subs. (1) and

(2); is equal to 60% of the cash balance in the agricultural pfoducer security fund on the

last day of the month preceding the date of the default.

| SECTION 40. 126.73 of the statutes is; amended to read:

126.73 Reimbursing paylﬁents. (1) PAYMENTS FROM THEFUND. The
déparunent may demand and collect, from a contractor, any claim amounts that the

‘department pays from the fund or with the proceeds of contin.g»ent financial backing under

s. 126.72(1) or (2) because of the contractor’s default.
(2) BOND PAYMENTS. A bond surety may demand and collect, from a contractor,

any claim amounts that the bond surety pays to the department under s. 126.72(2) e+(3)

copy of each demand under this subsection.

consecutive annual financial statements under s. 126.58 showing that the vegetable

~ under s. 126.71(1), to the extent that those payments exceed the deductible amount in

because of the contractor’s default. The bond surety shall provide the department w1th a
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SECTION 41. 126. 86(1)(g) of the statutes is amended to read:

126.86(1)(g) The contractor fails to reimburse a bond surety, within 60 days after |

the bond surety issues a reimbursement demand under s. 126.73(2), for the full amount

that the surety pays to the department under s. 126.72(2) ex-(3) for the benefitof |

claimants affected by the contractor’s default.

SECT]ON 42. 126.90 of the statutes is amended to read:

126.90 Agricultural producer secufity council. The agricultural producer
security council shall advise the department on the administration and enforéemedt of thls :
chapter. The council shall meet as ofien as necessary, but at least once annually The
depamnent shall inform the couricil of fund balances and payments—and The dgpartment

shall consult with the council before acguiring any contingent ﬁnahcial backing under s.

126.06. and before modifying any hicense fee, license surchatge, or fund assessment

under tl'us chapter.

(END)
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State of Wisconsin
Jim Doyle, Governor

Department of Agriculture, Trade and Consumer Protection
Rod Nilsestuen, Secretary

DATE: February 14, 2003
TO: Board of Agriculture, Trade and Consumer Protection

FROM: Rodney J. Nilsestuen, Secretary
Eric Hanson, Agricultural Producer Security Section ("/G)é

SUBJECT: Agricultural Producer Security Legislation

At the February 26, 2003 Board meeting, the department will present preliminary draft
legislation (copy attached) to modify the agricultural producer security program under ch. 126,
Stats. The department will not ask the Board to endorse this specific draft bill on February 26,
but will seek general Board direction on a continued legislative effort.

The agricultural producer security program is designed to protect grain, milk and vegetable
producers against catastrophic financial defaults by grain dealers, grain warehouse keepers, milk
contractors and vegetable contractors (collectively known as “contractors” under ch. 126, Stats.).
The program helps secure approximately $10 billion in contractor payments to producers each -

year. A contractor’s default can have a devastating impact on agricultural producers, not unlike
a bank failure.

The Legislature completely overhanled the 5g1icu1tmal producer security program, effective
January 1, 2002. To date, contractors and producer groups have expressed strong overall support

for the new program, which provides better protection to producers at lower cost to contractors.

But unforeseen changes in the insurance and bonding industry (related to September 11 and other
events) have forced the department to reconsider some parts of the new program. The
department has prepared this draft bill to address some remedial changes that may be needed.

On February 25, 2002, the department plans to discuss this draft bill with the Agricultural
Producer Security Council, which represents affected producers and contractors (see membership
list attached). The council supports this legislative effort in principle, but has not yet reviewed
the specific provisions of this bill. This bill has not yet been introduced in the Legislature,
although several legislators have expressed interest in it. Before any bill can be introduced in the
Legislature, it must undergo final drafting by the Legislative Reference Bureau.

Background

“The current agricultural producer security program was éfeated, effective January 1, 2002, by

2001 Wis. Act 16. The current program replaced prior separate programs for grain, milk and
vegetables. The department of agriculture, trade and consumer protection (“DATCP”)
administers the current program.

Wisconsin Food and Agricultural Products - $40 Billion for Wisconsin’s Economy
2811 Agriculture Drive * PO Box §911 - Madison, WI 53708-8911 = 608-224-5012 » Wisconsin.gov
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Prior Law: “All or Nothing” Security

Under prior law, contractors were required to file annual financial statements with DATCP. If
the contractor’s financial statement failed to meet minimum financial standards (even if “Just

barely”), the contractor was required to file individual security with DATCP. DATCP could use

that security to pay producers if the operator defaulted. Under the prior law, DATCP held over
$170 million in security from contractors who failed to meet minimum financial standards. This

. represented a very large cost for many contractors.

At the same time, contractors who met minimum financial standards (even if “just barely”) were
not required to file security. If one of those operators defaulted, there was no security to pay
producers. If a contractor’s financial condition worsened, so that the contractor could no longer
meet minimum financial standards, DATCP was required to demand security. Security

requirements put further strain on the contractor’s financial condition, possibly increasing the
contractor’s risk of default. ‘

Individual security filings were costly to the industry, and deprived contractors of needed |
working capital. Security filings could not keep pace with volatile commodity price changes,
which affected the amount of security needed. Some forms of security, authorized under prior

law, were also unworkable in practice. As a result, producer payments were sometimes delayed
for years.

Current Law: Indemnmity Fund and Backup Bonds

The current law substitutes a collective “insurance pool” for the prior “all or nothing” program of
individual security. Nearly all contractors who procure grain, milk or processing vegetables
from producers must hold an annual license from DATCP and must contribute to an agricultural
producer security fund (there are some exceptions). DATCP tracks fund contributions by

~ industry (grain, milk and vegetables), but pools those contributions in a single fund.

If a contributing contractor defaults on payments to produéers, DATCP may draw on the fund to
compensate producers for all or part of their losses. Current law specifies a maximum
authorized payment to each producer (the amount varies by industry). DATCP may make the

authorized payments from the fund, up to a maximum deductible amount per contractor (this
amount also varies by industry).

Required fund contributions vary by industry. They also vary according to the size, financial
condition and procurement practices of the contributing contractor. Other things equal,
contributing contractors pay higher fund assessments if they procure large amounts of
commodities, are in weak financial condition, or engage in high-risk practices. In other words,
their “insurance premiums” are adjusted for risk.
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The fund currently has a balance of approximately $3.4 million. This balance is expected to
grow, The current balance is already adequate to cover small and medium-sized defaults (the
largest default to date was the $2.5 million Kasson Cheese default). But the balance is not yet

adequate to cover very large defaults, or multiple defaults that might occur within a short time
period.

For these situations, the current law contemplates a system of backup security. DATCP must
purchase backup surety bonds to cover defaults that may exceed the capacity of the fund (bond
purchase costs are payable from the fund). If DATCP makes a demand on a surety bond, the

surety company may seck repayment from the defaulting contractor, but may not seck repayment
from the fund. .

Backup Bonds Not Currently Available

Because of current unsettled conditions in the insurance and bonding industry, DATCP has not
been able to purchase the required backup surety bonds (there were no bidders in response to

repeated bid requests). So there is, as yet, no backup security to cover large potential defaults
that may exceed the capacity of the fund.

The current law authorizes DATCP to release security filed, under prior law, by contractors who
now contribute to the fund. DATCP has already released approximately $70 million of the $170

million in security filed urider the prior law. This has reduced costs and released working capital ™
for contributing contractors.

" But because DATCP has not been able to acquire backup security for the fund, DATCP has been

forced to retain much of the security filed by larger contractors under the prior law. This helps
protect against defaults that might exceed the capacity of the fund. But it also imposes an
unforeseen burden on the affected contractors, who must also contribute to the fund.

Maintaining the Fund

In the absence of a major default, the fund balance is expected to grow over time. Eventually,
this will reduce the need for backup security. DATCP may adjust fund assessments to maintain
an appropriate balance in the fund. DATCP must consult with the Agricultural Producer
Security Council before adjusting fund assessments.

DATCP may demand, from a defaulting contractor, any amount that DATCP pays out of the
fund as a result of the contractor’s default. But in some cases, DATCP may not be able to collect
the amount owed (for example, if the defaulting contractor is bankrupt).
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Contents of this Draft Legislation

Alternative Backup Security

This bill authorizes DATCP to purchase a line of credit, in lieu of surety bonds, as backupA

security for the fund. A line of credit is more readily available, because it involves less risk for
the surety company. If DATCP draws on the line of credit to pay producers victimized by a
default, it must repay the loan principal and interest from the fund. DATCP may negotiate the
terms with the surety company, when it purchases the line of credit. DATCP must consult with

the agricultural producer security council (created under current law) before it purchases a line of
credit.

DATCP may draw on the line of credit to pay producers victimized by a default, to the extent
that the authorized payments exceed the deductible amount payable from the fund. If DATCP
draws on the line of credit, DATCP must repay the loan principal and interest from the fund.
Costs to purchase the line of credit, and to repay any loan principal and interest, are payable from
the fund. The state has no obligation to pay the costs from other sources.

/ .
Amount of Backup Security

Under this bill, DATCP must purchase backup security (either a surety bond or line of credit, or

both) that is sufficient to cover authorized payments related to a reasonably foreseeable default.
However:

* DATCP may purchase a smaller amount of backup security if, in DATCP’s judgment, that is
necessary to avoid excessive purchase costs or repayment liabilities for the fund.

e The amount of the backup security may not exceed $17 million.
Releasing Security Filed by Individual Contractors

If DATCP obtains a line of credit, as authorized by this bill, DATCP will be able to release
nearly all of the security filed (under prior law) by contractors who now contribute to the fund.
A very small number of contributing contractors will still be required to keep some individual
security on file (less than currently), if they fail to meet minimum financial standards prescribed
in this bill. These are very large contractors whose default would exceed the combined capacity
of the fund and the new backup security. These contractors would be compensated, in part, by a

reduction in their fund assessments. The bill spells out specific security requirements and fund

assessment adjustments for grain, milk and vegetable contractors.
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Maximum Payment from Fund

If a contractor defaults in payments to producers, DATCP may draw on the fund to compensate
producers for all or part of their losses. Current law specifies a maximum authorized payment
for each producer claim, depending on the type of contractor and the size of the producer’s
claim. DATCP may make the authorized payments from the fund, up to a2 maximum aggregate
amount (deductible amount) for all producer claims against the contractor. DATCP must draw
on backup security to make the balance of the authorized payments.

The current law specifies different deductible amounts for the different industries (grain, milk
and vegetables). These amounts increase over time as the fund balance grows. This bill repeals
the current deductible amounts, and specifies a new uniform deductible amount for all contractor
defaults. The new uniform deductible amount is 60% of the cash balance in the fund on the last
day of the month preceding the date of the default.

Start-up Loan to Fund; Repayment

When the Legislature created the agricultural producer security fund effective January 1, 2002, it
established an initial fund balance of $2 million by transferring that amount as a loan from the
agrichemical management fund. DATCP must repay the $2 million principal, plus interest, from
the agricultural producer security fund by July 1, 2006. DATCP must repay at least $250,000
each year but may accelerate thie loan repayment, at its discretion. Under current law, interest on "~
the loan is compounded at 5% annually. This bill-changes the current interest rate. Under this

- bill, interest is compounded at 5% annually until July 1, 2003 and at 2% annually beginning on
~ July 1, 2003. .
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Department of Agriculture, Trade ahd'ConsUmer Protection».-

‘State Backup Security for the Agncu]tural
. Producer Security Fund?

The Department of A.griculfure, Trade and Consumer Protection (DATCP) administers

“'the agricultural producer security program under ch. 126, Stats. The program protects

agricultural producers against catastrophic defaults by grain dealers, grain warehouse

- keepers, milk contractors and vegetable contractors (collectively known as -
“contractors™). In the event of a default, DATCP may reimburse producers from an

agricultural producer security fund financed by contractor assessments. If the defauit
exceeds the capacity of the fund, DATCP may resort to backup security.

The current law requires DATCP to obtain backup security in the form of surety bonds
issued by privat 3 ies. However, there are no surety companies currently
willing to provide such bonds. DATCP is proposing legislation that would authorize
DATCP to obtain a “line of credit” in lieu of surety bonds. A “line of credit” is more -
readily available, because it involves less risk for the surety company. DATCP would
purchase a guaranteed “line of credit” with money from the agricultural producer secunty

" fund. In the event of a default, DATCP could immediately draw on the “line of credit” to

pay producer claims that exceed the capacity of the fund. DATCP would repay the loan
amount, with interest, from the fund. R

At the request of the Agricultural Producer Secﬁrity Council, DATCP has investigated
the possibility of state-financed backup funding for the agricultural producer security

* fund (in lieu of a surcty bond or line of credit, as contemplated by the DATCP’s draft

legislation). DATCP has investigated the alternatives identified in this memo, and has .

found no readily avaﬂab]e state funding mechanmms at th]s time.

Public Funding Alternatives
1. Fund Backed by GPR (General Tax Dollars)

»  Description. Under this alternative, the state would pay the balance of any
default claims not covered by the agricuitural producer security fund. -Payments
would be financed by state GPR. funds (general tax dollars). Budget legislation
would provide a “sum sufficient” GPR appropriation (whatever is needed to cover
defaults that exceed the capacxty of the fund)

» Problem This alternative would expose the state treasury to large, unpredictable -
financial obligations. The state already has a large proj jected GPR deficit, so there
isno GPR funding available for this purpose.




2. chk-ﬁp Loans Funded by GPR

Description. Under this alternative, the state would provide sum sufficient GPR "
funding for emergency loans to the. agricultural producer security fund. DATCP
could use the loans to pay default claims that exceed the capacity of the
agnculmra] producer security fund. The agricultural producer security fund .
would repay the loans, with interest. Budget legislation would provide a “sum
sufficient” GPR appropriation (whatever is needed to make required emergency
]oans) : SRS

ProbIem This a]temanve would expose the state treasury to large, unpredlctable -
financial obligations (although the agricultural producer security fund would -
eventually repay the obligations with interest). The state already has a large
projected GPR deficit, so there is no GPR funding available for this purpose.

3. Backup Loans F-undf_gd by State Ge'neralﬁ}Obligation Bonds

De’éci-iption. Under this alternative, the state would fund backupr loans to the

. agricultural producer security fund. DATCP could draw on this funding to pay

producers, if there were a default exceeding the capacity of the fund. The state
would issue general obligation bonds to finance the loans. The state would repay
the general obligation bonds with interest, from the general fund. The agricultural "
producer security fund. would repay the general fund

’ Problem.v 'I'his alternative is mobabll unconstitutional. Under the state

constitution, the state may only issue general obligation bonds (re-payable from
the: general:fund) for capital improvements having a public numose,Default
payments 10 individual prod icultural producer secur

programdo not constitute © capnal 1mprovements and may not satisfy the “public
purpose™ test.
\__‘———'—'——

4. Backup Loans Funded by WHEDA Bonds

Description. Under this altemative, the Wisconsin Housing and Economic

_ Development Authority (WHEDA) would issue bonds to finance backup loans to-

the agricultural producer security fund. DATCP could request a loan to pay
producers victimized by a default that exceeded the capacity of the fund.
WHEDA would sell bonds, and lend the bond proceeds to DATCP. The
agricultural producer security fund would repay the bond amount, with interest.

The state treasury would not be obligated on the bond, and would not be liable for -
any bond payment.

({8 ]




Problem. This alternative might avoid the constitutional problem associated with
state eenera] obligation bonds (because it creates no liability for the state itself).
But it wou]d require special legislation. The Legislature would need to decide
whether it is appropriate, and constitutionally permissible, to use WHEDA

bonding authority for this purpose. Even if the Le°1slature granted authorization,
there could be many problems. :

WHEDA currently sells bonds to finance loans for capital improvements,
identified in ch. 234, Stats., that have an important public purpose (economic
development, low income housmg, etc.). The borrower repays the bond principal
and interest, under an arrangement with WHEDA. The bond purchaser typically
holds a morigage or security interest in the borrower’s enterprise, to secure
payment. Because interest on WHEDA bonds is exempt from income taxatlon,
interest rates may be lower than normal market rates.

The azncu]tural producer secunty pro oram is différént from other- programs
financed by WHEDA. Tts borrowing needs will be sudden and unpredictable, and

_ will not be related to any long-term capital lmprovemem The producer security

~~program is ot a revenue producing enterprise: inthe usual sense; although fund -

assessments could be used to repay WHEDA loans (if authorized by the

_ Legislature). Arouab]y, the agricultural producer security program serves an

important statewide purpose, even if loan proceeds are used to pay individual

’ producers affected by local defaults.

It is not likely that WHEDA would be able to issue a guaranteed “hne of credit,”

so DATCP would have to make a separate loan application for each default (after
the default occurred and producer claims were determined). The application and
approval process would take time, so there would be no immediate payment to
producers. 1f WHEDA granted the application, it would need to sell bonds to
finance the loan. WHEDA might not be able to finance large backup loans
required for major defaults. Interest rates might compare favorably with other
sources (because WHEDA bonds are tax-exempt), but it is not clear whether there
would be significant interest savings.

If DATCP were to seek loans in anticipation of possible defaults (which had not
yet occurred), the agricultural producer security fund might be saddled with.
interest costs for loans not actually needed. These costs could easily exceed the
cost to acquire a guaranteed “line of credit” from a surety company (as proposed
in the department’s legislation). ’

(V3]



could be resolved, a number of serious obstacles would remain.
T e —_— T ————

5. Backup 'Loanstrom the Board of Commissioners of Ppblic‘ Lands N

» . Description, Under this alternative, DATCP would seek ]oané frdm the Board of .

Commiissioners of Public Lands (“the Board™) to pay producer default claims that .
exceed the capacity of the fund. The Board would make the loans, pursuant to ch.
24, Stats., from trust funds created under ch. X of the state constitution. DATCP
would repay the Joan principal and interest from the agricultural producer security .
fund. : . ' . S o

Problem. The Board administers the following trust funds; which are created by
the state constitution and funded from public land sales and other sources: (1) the
common school fund; (2) the normal school fund, (3) the university fund and (4)

- the agricultural college fund. Under the constitution and statutes, trust fund

- T a - g,
morneys can only be invested in certain wavs. and can only be loaned to certai

public entilies (mainly schools and municipalities) Tor certain purposes related to
the constitutional purposes of the funds (see ch. 24, Stats.). S

.. Current law does not authorize.the Board to invest trust funds in, or lend trust

funds to, the agricultural producer security program. There is also some question .
whether the Legislature could, consistent with constitutional intent, change the
law to create such autherization. Even if the statutory and consttutional issues

The Board of Commissioners of Public Lands issues individual loans based on the
Board’s review of individual loan applications. The Board does not issue “lines

of credit” that guarantee, in advance, the immediate availability of loan funds.
DATCP would have to submit a separate loan applicatio each default (after

the defanlt occurred and producer claims were determined). Based on DATCP’s
loan application, the Board would decjde whether to approve the loan and

~ whether to loan the full amount requested. ’

There is no guarantee that the Board would provide the requested loan, in the
requested amount. The Board determines the maximum loan amount based on the
loan applicant’s “tax levy potential” at the time the Joan application is made (the
Board currently loans only to entities that have taxing authority).’

The law currently specifies a maximum loan amount of $5 million (the approved
aM‘B‘éTE@L This may not be adequate to cover a major default under

~ the producer security program. By comparison, DATCP’s legislative proposal

would provide @ “Tine of credit” for up to $17 million.
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The Board charges interest rates on approved loans, based on private market rates.
1t is not clear that jts interest rate would be anv cheaper than the rate charged by a
~private surety company under DATCP s legislative proposal. The Board _ }
/ normally requires 45-60 days to process a loan application. This would delay ary

( payment to producers, even if the Board ultimately approved the loan request.
) ) I

6. Backup Loans from the State Investment Board

» Description. Under this alternative, DATCP would seek a loan or line of credit
from the State Investment Board to pay producer default claims that exceed the -
capacity of the fund. The Investment Board would make the loans from trust
funds or other funds controlled by the Board under ch. 25, Stats. DATCP would
repay the loan principal and interest from the agricultural producer security fund.

* Problem. Chapter 25, Stats., limits the purposes for which the Investment Board
may Joan or invest funds. The Investment Board must manage and invest trust
funds for the benefit of the trust beneficiaries, and not for other purposes. The
Investment Board has advised the department that it may not loan funds to the
agricultural producer security fund. An Attorney General’s Opinion (December
15, 1987) states that the Investment Board is not authorized to issue a “letter of
credit” or to “guarantee” the debt of another. Even if the Investment Board were\
authorized to provide a Joan or line of credit to the agricultura] producer security_

program, the effective charge or interest rate would likely be comparable to that
charged by a surety company. /

Conclusion

The agricultural producer security fund has a current balance of approximately $3.4
million. In the absence of a major default, the fund balance will grow steadily. Over
time, this will reduce the amount of backup security needed. For the next few years,
however, it is important to have a substantial amount of backup security.

— :

DATCP has prepared draft legislation that would authorize DATCP to acquire backup
security in the Torm of a “line of credit” from a surety company. In an open competitive
W@és‘s,’;qua]iﬁed surety company has already submitted a proposal to provide

a “line of credit” in the necessary amount ($17 million) at a competitive market price.
DATCP would purchase the “line of credit” with money from the agricultural security
fund. If 1t became necessary to draw on the “line of credit,” DATCP would repay the
loan principal and interest from the fund.

DATCP has investigated various state-financed backup security alternatives. It does not
appear that any of the alternatives provides a readily available source of security, or
offers a clear cost advantage at this time.

"-
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